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EDI TOROS NOTE

OWe must | e artddevéloperslane Boasé hyerp fike ® brévide for better

less in the light of what they,d9g y | ati on and safeguard. Si

or omit to do, and more in :
“{ | i ght o f e tatttﬁ%n%mgnts to trlljefH]pusmrg .Development Act seeks to

address the concerns of %ouse buyers in the unfortunate

event of abandoned housing projects.
- Dietrich Bonhoeffer, Letters
and Papers from Prison

For those who take an interest in understanding
the keen revival of our local mining scene particularly in the
mi ning centric state of Per ak,

In the first issue of our 2015 Legal Cauldron, we made briefn du st r y : l's the |l aw ready fo
mentions on the humbling experience of being a participddrldly shares thought provoking views on the past and cur-

in several anti humatrafficking programmes. The humam ent | egi sl ati ve structure aff
trafficking trade had been an invisible plague troubling our

nation and it was not till recently that the corollary of this Taking a cue from the writeips on sizeable indus-

plague turned manifestly graphic, with a global ripple effectries such as housing and mining, issues like environmental
preservation, industrial relations, human rights, and good
From the plights of humatrafficking victims, wgover nance inevitably follow
realised the importance of building a culture which does ntitrough a critical analysis, the existential impact and en-
just medicalize conditions to create social compassion aiticement issues of corporate social responsibility (CSR)
tolerance but also to incubate a culture which creates @auses which have been generally perceived to function like
harmonious environment. Therefore in May 2015, we haze 0t oot hl ess tigerd in corpor
embarked on thetSaySomethingNice campaign, a projecton Constructive Dismissal authored by Chin Han provides
propounded by Zubedy aimed to promote the sense dfiformative pointers on the practice areas of employment
gratitude and positivity. The whole of JHJ got involved &md industrial relations, allowing readers to better under-
this campaign and the findings were enlightening to say #f@nd the possible situations whereby constructive dismissal
least. On a separate note, we also had during one of ot®uld occur and the available recourse for those who fell
training session, the pleasure of meeting Jonathdatim to the game of hiring and firing.
Yabut, winner of the ' season of the hit pasian reality
TV Showii Asia's Apprentice, and author of the motiva- As always, we hope that you enjoy the read in this
tional title OFrom Grit Toiss@rokoartLégal Cauldron as much as we took pleasure in
sharing it with you. We also welcome feedbacks or queries
Over the years, JHJ has been engaged to advise whith you may have on any of the topics or columns con-
work on, inter aliahousing development projects as well dgined in our Legal Cauldrons. Please send your comments,
mining and quarrying ventures. In this issue of the Legepgestions or queries thd@jhj.com.myand we look for-
Cauldron, we would like to share our industry experienceward to hearing from you!
by featuring articles related to both the housing industry

and the mining industry so as to provide you a snapshot of Sincerely,

the legislative features and industry practices pertinent to A 2
the commercial workings of these trades respectively, along Adellne Ch I n
with the sharing of knowledge on the manner in which Knowledge Department
stakeholders may be affected by the laws, regulations and adeline@jhj.com.my

practices governing these industries.

With the implementation of the Housing Develop-
ment (Control & Licensing) (Amendment) Act 2012 effec-
tive 1st June 2015, a string of changes has been introduced
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OYou O r e 0 isadn examdation popularly associated The English Court of Appeal in the caseVigéstern
to a situation whereby an employer informs his or her enfxcavating (ECC) Ltd v Sharp [1978] 1 ALL ER 713, CA

ployee of the employeeds dENSaiddgwy the tgstin g sduatigon whereby avaluntary o m

company. Of course, knowing that you have been dismisj@éignaﬁon may amount to a constructive dismissal. Based

is never a good feeling and you may feel lost. Howev&h t he judgment in Sharpds c

your employer may feel the same way too as they will Bhing constructive dismissal are as follows:

put in an unpleasant situation when breaking such news to

you. Hence, it is not uncommon for an employer to perd) The employer no longer intends to be bound by one or
suade someone into resigning rather than having to utter more of the essential term(s) of the contract of employ-
the words oOyoudre firedo. ment;

a

b) The employerdés conduct mu s t

Hypothetically, in what ways can your employer Or significant to entitle the employee to leave at once;
force you to quit? The most common answer is by making and
your life at your work place so miserable that you feel corﬁl()J The employee must leave the employment because of
pelled to quit; for example, shifting your location of employ- the breach of the term of the contract of employment
ment, changing your job scope, demoting you or reducing by the employer.
your monthly salary.

Therefore, not all oresiOghafti oinSs L£rk Umdadeadred O

willed, hence the question, was your resignation voluntary

el your employment contract is termi-

nated without just cause or excuse, a

The law in this aspect is clear: it is not the form or

manner but whether or not thkgal Gauseofastion may akise in s

[0

oexcuseo. | t is cruci al to bear inyr@'mdrthfata\i/fomorurf‘)e

ment contract is terminated without just cause or excuse, a
legal cause of action may arise in your favour.

The law governing unfair or unjust termination of The Malaysian Courts have adopted the principles
employment is known as the doctrine of constructive digaid down by the English Cousharpd s case and
missal. The doctrine of constructive dismissal deals wiftat the test to determine constructive dismissal is a factual
situations whereby the unjust conduct of the employer h&e and it differs from case to case. Whether or not con-
caused the employee to initiate the termination of theiftructive dismissal occurred depends on whether your em-
own contract of employment as opposed to the employeployer had breached the fundamental terms in your contract
expressly terminating the contract of employment. of employment.

So, in what situation can your resignation from Apart from that, the Court inSharpd s c as e
employment be considered a constructive dismissal? Beféfgphasized that the employee claiming constructive dismis-
venturing an answer, know that fundamentally, your relgal must leave the employment and give notice of such inten-
tionship with your employer is a contractual one. Theretion immediately after the breach of the contract of employ-

fore, it is the employment contract that will govern bothment. If the employee fails to do so, the employee will be
your conducts at work. regarded as having elected to affirm the termination.

Hence, your resignation from emp|0yment may An example where there was a breach of a funda-

amount to a constructive dismissal if your employer breacAental term in the contract of employment would be the
es a condition in your employment contract. case oflKumpulan SF Powertech Sdn Bhd v Marnokarrun

D Maruthamuthu [2013] 2 ILR 237 . In that case, the
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Court in allowing the emg
dismissal held that the act of the company in deducting t JHJ PHOTO ARTICLE
empl oyeeds salary without
deduction amounts to a repudiation and breach of a fung
mental term of the empl oy

OWhet her or not
sal occurred depends on whethe
your employer had breached the f
damental terms in your contract o A

e mp I o y ment . Family Day & Charity Day field trip with the girls of Ruma
'Bakti Dat o6 Harun to Aquar.l

Furthermore, it is also important for you to be Uk e
aware that the terms of your contract of employment d e 77 5/’? ‘,\ A\/,
not solely consist of express terms, e.g. the amount of yg \ : \ %
salary and your position in the company. Your contract gl TN
employment also consists implied terms. ; »

In the English case Woods v W.M. Car Services
[Peterborough] Ltd [1981] ICR 666, the court acknowl-
edged that there is an implied term in a contract of emplo
ment saying that employers shall not, without reasona
and proper cause, conduct themselves in a manner calculd 2 N v t
ed or likely to destroy or seriously damage the relations ity YR E VAol i ADE WA (=6 g RIAR AR L) e lally -
of confidence and trust between employers and employeeSE=R R S N R =T R o R I 5= 0 TR B S o - Wo T RF- Bl

Following the above decision, the law imposes
duty on your employer to treat you fairly and reasonabl
However, whether or not your employer breached an i
plied term is a question of fact that the court will have t
determine on a case to case basis. Some of the situat
whereby the Courts may find your employer to ha
breached an implied term would be, e.g. when your empl¢
er failed to provide you with a safe place to work, harass
you or accused you without reasonable ground, amon
others.

Doubtless, an employer has every right to reorga .
ise company or restructure the business in any manner Anniversary
employer desires, provided the reorganisation or restrug# — —
turing is made with bona fide intent. That being said, a c
for constructive dismissal may fail if the Court finds the e
ployer to have acted reasonably by giving due considera
to its employeeds Vview an(
in the interest of the company.

In conclusion, a resignation an employee may
necessarily mean that the resignation was made voluntz
and an employee is entitled to treat himself as having b
constructively dismissed if his employer had breached a ‘
Fiamental term in the employment contract. It is therefo L YA TETET IR w4 ra Y
important to know and be fully aware of the terms of yoUR BNy EEr Apprentice,
employment contract and observe the conduct and reas IS v N TRyt P arre PV Ta)
of your employer in his actions regarding your employme
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A critical analysis on the Housing Development (Control & Licens-
ing) (Amendment) Act 2012 and its possible effects on house
buyers of abandoned housing projects.

According to the Ministry of Urban Wellbeing, Housing andERMINATION OF SALE & PURCHASE AGREE-
Local Government, there are 155 abandoned housing pmtENT
jects which involved 28,637 houses and affecting 28,255

buyers as at March 2015. The amended section 8A of the HDA provides for
statutory termination of sale and purchase agreements if the
The Housing Development (Control & Li- buyer finds that there is no development on a housing pro-

censing) Act 1966 ( 0 HDAG) has al wa yject witldinesix menthefbm the date the sale and purchase
Government to monitor housing projects and provide theagreement was signed.
necessary guidelines. The latest amendment to the HDA is
the Housing Development (Control and Licensing) This amended provision provides for the right of a
(Amendment) Act 2012 [ Ac't Al415] (porchdser to femminatedthe sale and purchase agreement if
ment 6) . This | atest ame n d niernidensdd touginy develdbpreArefuses tontgrry out @ de- o f -
fers greater protection to house buyers who are trapped ifays or suspends or ceases work for a continuous period of
a situation where housing projects are abandoned. six months or more after the execution of the sale and pur-
chase agreement.
The amendments to the HDA will be discussed in

the following paragraphs: The purchaser has to first obtain the written con-
sent from the end financier and confirmation fraime Con-
DEPOSIT IN APPLYING LICENCE troller of Housing appointed by the Minister that the li-

) ) o censed housing developer has refused to carry out or de-
According to Section 6 of the HDA, it is a condiayeq or suspended or ceased work for a continuous period

tion for an applicant, e.g. a licensed housing developer, . :
place a deposit of not less than RM200,000.00 in order fSIX TEnITS e TaTE EIE I ST of i Sk ey

apply for a housing development licence. purchase agreement to be entitled to a refund of deposit
and ensuing damages.

Section 6 of the HDA has been amended by sec-

tion 3 of the Amendment to alter the sum of deposit forABANDONING HOUSING PROJECT IS NOW A
obtaining a housing development licence from the curre@RIMINAL OFFENCE
RM200,000.00 to 3% of the estimated cost of construction.
The _proposed amend_ment is to ensure_that only_llcc_ansed e ArErdme hes ake mede e ofEnes (G
housing developers with sufficient financial capability in pro- . : .

: ] : any licensed housing developer who abandons a housing
portion to the construction cost of their development are ) )
allowed to undertake any housing development. development by virtue of the amended section 8A.

The meaning of "estimated cost of construction” This is to hopefully deter the occurrence of aban-
under the Amendment is the cost of constructing a housirdpned housing developments and to enable criminal pro-
development and includes financial costs, overhead coségdings to be taken against licensed housing developers

and all other expenses necessary for the completion of )& abandon their housing developments.
housing development but excludes land cost.

It is hoped and envisaged that the Amendment will This provision states that any licensed housing de-
also help the Government financially in reviving the projet§!Per who abandons or causes to be abandoned a housing
in case the licensed housing developer abandons the pq;lg_velopment shall be guilty of an offence and will be liable to
ject. a fine between RM250,000.00 to RM500,000.00 or to im-

prisonment for a term not exceeding 3 years or to both.
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The Amendment has also finally defined the word The Court held that, if the notice of termination

dabandonsé in subsecti on (WRgnotgyly seveqon thgrglevaniparties (e. the deyejop- ¢ ¢

ing to carry out or delaying or suspending or ceasing Woﬁ{ and the proprietor), the purported termination will not

. . . e recognised under the law.
continuously for a period of six months or more or beyon

the stipulated period of completion as agreed under the sale This is because serving of the notice on one party

and purchase agreement. alone renders the notice defective and incompetent pursu-
ant to sections 6(a), 67 and 77 of ti@ontracts Act 1950 .

0 é a pur c haser [ Ef)llgvnﬁ;t is fallt}re, é1erpurﬁt\aiserﬁya?nq.t e@tled tfx ap @

. compensation and damages from the defaulting abandoned

sale & purchase agreement if the heusing developer, even though the developer had breached

erms and conditions of the agreement by abandoning

censed housing developer refusesfd;oey
carry out or delays or suspends or
It is also interesting to note that the Court in

ceases work for a continuous perqu | k ecpse above was of the view that even though the

9 f S| X mo n-t hdegel@eﬁwas not in a position to complete the housing
project due to the termination of the Development Rights

Agreement between the developer and the land proprietor,
However, it is thought that the above approach of€ d_evelopt_ar was still under an obligation to complete the
criminalizing housing developers who abandon their devBRUSING project pursuant to the Sale and Purchase Agree-
opment projects will only serve as a penal measure but ngent made between the developer and the purchaser. The
as a preventive one. The most effective method in preverasoning behind this judgment was that the Development
ing abandoned housing projects could be by making it staRights Agreement is distinct and separate from the Sale and
torily compulsory for all housing developers to fully adogturchase Agreement.
the BuildThenSel | (0BTS6) concept of housing delivery.
In reality, this may be impossible to achieve as the
This is suggested by Pasukan Petugas Khas Pegyeloper may not be able_ to continue being on the Ia_md if
dahcara Perniagaan (PEMUDAH). According to PEMUDARE land owner has terminated the Development Rights
the Government should adopt the BTS concept in the M@gre_ement. The housing developer in this case ;hould_have
laysian housing industry in order to more effectively def@rminated the Sale and Purchase Agreement immediately

with the problem of abandoned housing projects. upon the termination of the Development Rights Agree-
ment, and then face the contractual consequences from the

PEMUDAH also proposed the introduction of apuyers.
Home Completion Insurance or Guarantee Scheme to ) )
counter the problem of abandoned housing projects. In my The Housing Developer (Control and Licens-
view, this is a good suggestion as it may reduce the problé#f) (Amendment) Act 2012 became officially operative

of insufficiency of funds on part of the defaulting develop@f 1™ of June, 2015. Other corresponding statutes such as
and facilitate rehabilitation by the white knights. the Strata Management Act 2013  and the Strata Ti-

tles (Amendment) Act 2013 have also come into effect

PEMUDAH further proposed that the schedule of? June 2015 to satisfactorily deal withter aliathe prob-
payment for the respective agreemen8chedules G, H, | lem of abandoned housing projects.
and J should be amended. This proposal is to ensure that
the title and vacant possession to the property can be made The author is of the opinion that even though the
available simultaneously. latest amendments offer greater protection to house buyers
and might reduce the problem of abandoned housing pro-

With all the amendments and proposals made JifCts, it would not necessarily end the problem.

contempl ation of protecting purchasersd interest, t he
chasers too have to be mindful of the procedures in uphold- This is because as previously mentioned, the above
ing their rights. amendments seems to serve more as a penal measure and

not a preventive measure.

One example can be found in the caseZaflkepli
Bin Mohamad Zain & Ors v. BCM Development Sdn. It is hoped the proposals forwarded by PEMUDAH,
Bhd [2010] MLJU 1165 where a purchaser of an abangspecially on the BTS concept to be incorporated in the

QOned housing project failed to SEis 6 notice of termin_?fext amendment to ensure the disease of abandoned hous-
tion on the developer and the proprietor of the land (if.

there was a joint venture) to terminate the sale and purj—ng projects is finally cured.
chase agreement.
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Is the law ready for modern mining?

It is a wellknown and documented fact that Malaysia is etroleum, most other minerals that you can think of would
country rich in natural resources. The common perceptiofall under the classification of a mineral under the Mineral
on Mal aysiads mining i ndu sBnactnentamd tbhel mmamg such mmeratsdvill hakieeto follown i n
tin, and it is understandably so. the due processes laid out under tiMineral (Perak) En-

actment 2003 .

Malaysia was one of the top tin producers in the

early 190006s wuntil the col | ap $enerallfy spedkieg, g lprospextive minen whaas k e
year 1985. Since the collapse, most major players in timerested in applying to mine on State Land would first re-
industry have either packed up or downsized their operauire an exploration license/prospecting license, and subse-
tions, thus creating new opportunities for many small scadeu e nt I y a mi n i SiigKelulusan Melomaaomgl t h
miners to carry on with the industry. However, with theThis is a broad view of the necessary processes which one
advancements in technology and improvement in minmgpo ul d need to foll ow. However
methods as well as the increase in prices of minerals orp@spective miner intends to enter the industry, each level
global scale, mining seems to be making a big comebacsf iapplication is imposed with many conditions and criteria
the country. Long gone were the days of dredging wherelby the State in order to ensure that the prospective miner is
t he f «&apalkwek 0 can be seen hgoingvirdoghe indusgtry ih @ manner aceeptable by State. This
leaving behind huge mining ponds in its wake. includes the submission of environmental reports, mine

plans, rehabilitation plans and not to mention the obtain-

Breaking the preconception of mining, tin is actualiyent of many other required licenses in order to operate a

only one of the many possible types of minerals which Maine which includes, inter alia, explosive licenses and water
laysia is abundant with. Mining is really a very diverse indicense/permit. If you were to dissect the processes, it would
try and it encompasses a large variety of substances. Befagem like a tedious process in order to even start mining.
detailing the local mining industry further, a distinction be-
tween minerals and rocks would be necessary. The natural Well, it seems fair as mining is a mutiillion dollar
composite categorized as andusty sl thosawite degppockets maydenture idte this t h
National Land Code 1965 ( O NLC6) whi c h as the eapithl mebded purely Ifoa exploration, which | may
rather than a state enacted law. Rock material has beadd, carries a huge risk on its own and is usually in the range

defined in theNational Land Code (Amendment) Act of millions of dollars.
2009 to be, in simplified terms, any rock and sand apart
from minerals. The laws currently in place here in Malaysia in-

volves many overlaps and intertwining between different

The mining industry in Malaysia is under the jurigegislation. For example, in terms of a designated permanent
diction of the State Government within each state in Malajoerest reserve, the laws do not cater for mining. Under the
sia as mining is classified as a state matter in List Il of Metional Forestry Act 1984 , no mining can be done in
Ninth Schedule of theFederal Constitution , until and permanent forest reserves. The only way around such a
unless such right is disposed by the State. Therefore, mogpribhibition is to excise the parcel of the forest reserve. This
not all states in Malaysia will have a framework or laws gaveuld then inevitably cause negative political and social con-
erning the mining industry. Essentially, the law in each stagzjuences as the general public still has the perception that
follows the same concept but application of the laws mayining is destructive for the environment.
di ffer depending on each stateds authoritative body. | n
for instance, the main laws governing mining isMieeral Lands that have been zoned for other purposes
(Perak) Enactment 2003 , the Mineral (Perak) Regu- apart from mining under th&fown and Country Plan-
lations 2008 with certain references made to thilineral ning Act 1976 also pose prohibits mining unless the area is
Development Act 1994 , and theEnvironmental Qual-  rezoned as mining lands. This leaves miners or mining cor-
ity Act 1974 when it comes to safety concerns and envporations the only option to mine on state land or alienated
ronmental impact. Therefore, with the exception of rock$and. It gets even more complicated when mineral deposits
as discussed above and the naturally occurring min&raare found to be spread across different parcels of land which
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may include a combination of state land and permanent -
est reserves, or the lands may even cross into a differ JHJ6S NEW FACELI
district or state whereby the licenses and permits obtain
prior do not cover. These leave the potential miner in
lurch as it may not be commercially viable to just mine
the state land, and it becomes exponentially complex to
all necessary approvals from so many different entities
to mine in Malaysia should the scenario described ab
happen.

Another example of intertwined legislations
where changes have been made to the NLC whereby li
stone and granite are removed from the definition of a roc
material. In turn, theMineral Perak (Amendment) Reg-
ulations 2013 was amended to include limestone and gra
ite as a mineral. Therefore now, for the mining of limesto
and granite on state land, a mining lease has to be issue
virtue of the 2013 Regul a
under the NLC. Furthermore, being redefined to be mine
als, limestone and granite are consequently not allowed
be mined on permanent forest reserve lands. This is wh¢
a confusing overlap occurs. Th¢ational Forestry Act
1984, however, still classifies limestone and granite as r¢
material and therefore, limestone and granite can be
moved from permanent forest reserve lands albeit the
being classified as rock material under a different legislat
This creates uncertainty and confusion for potential inter
tional investors and prospective miners.

The laws in Malaysia give an obligatory role to p
spective miners whereupon the burden of assessmen
viability and commercialization of a potential mine site |
with the prospective miner rather than the State gover
ment itself. The State Government, through its releva
agencies and departments, takes a more authoritative
in ensuring that the prospective miner complies with
conditions and regulations imposed on them.

Waiting area

Taking heed of other countries with more ad
vanced mining industries, it is clear that Malaysia would n
to take crucial steps in order to make mining here a mo
investment friendly industry for bigger industry players. A
cording to the 2014 Fraser Institute Survey, Malaysia
been ranked the least attractive jurisdiction for mining i
vestments, placing us behind countries such as Nigeria,
swana and even our neighbour Indonesia. From a I¢
standpoint, the laws here although comprehensive, lack
simplicity to attract investments. The survey also stated t
the main aspects that miners look for are competitive tax
tion regime, good scientific support, efficient permitti
procedures and clarity around land claims, all of which
currently need to improve on to properly establish Malays
as a global name in the mining industry.

Lounge

Conference Room
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