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EDI TOROS NOTE

we are all different. We are all

same in the fact that we will nehdtects, we successfully accomplished our vision of setting

i be the Sl I COE TS bﬁ(ﬂtl&% environmentally friendly office with zero carbon foot-
reality that all colours and all cul-

tures are distinct & individual. \Mént, utilizing only recycled materials in the construction of

are harmonious in the realit at . . . .
e e 2l el @ Gils eari )l; Eﬁeofﬁce. Albeit the unconventional office layout, our belief

a same gravity. We don't share higqstoviding excellent service to our clients remains reso-
d but we share the air that keeps us
alive.o lute.

-by C. Joybell C.

owe are all e qrtﬁé@o'ible belign bdEs frdm?tfe trillidnd Shdha & Tan Ar-

In this Issue of the Legal Cauldron, the selection of
Since the publication of our last Legal Cauldrofeatured articles are aimed to offer our readers some useful
(Issue 1 of 2014) in January, a storm of calamities has swafdirmation on various matters involving fiscal management
across the globe much to the devastation of many. We hahich includes an overview of the upcoming Goods & Ser-
losses to mourn for, and yet the incredible manifestation efces Tax as well as a general write up on tax classification,
faith, courage and unity to be grateful for. specifically between the Real Property Gains Tax (RPGT)
and the Income Tax in relation to the disposal of immovable
This year, we t OMelCaréo upr aodrttoy oifn d i ne with the es
notch further by entering into collaboration with a Hongproperty investment industry. Picking up from other topics
Kong based organisation known as Running To Stop Traffiaking the headlines in recent times, our associates have
(RTST) in the fight against human trafficking through hostmegpared a brief overview of the Whistleblower Protection
an internship programme in preparation for the upcomingct 2010 and elaborated on the subject matters of bank-
24-Hour Race which is to be held in Kuala Lumpur for theruptcy and information technology usage in the work place.
very first time come November 2014. Lacing the topic of
antirhuman trafficking was a gracious invitation extended to The mission of setting up a 100% eftiendly
us to attend the insightful Asia Pacific NGO Conference diranch office and learning about the brutal odyssey of vic-
Human Trafficking: Focus on Girls, Young Women & Chilms living in the world of human trafficking has taught us
dren which was jointly organised by the Malaysian Counttiat despite failures and downfalls, we still have so much to
for Child Welfare (MKKM) and theAsian Pacific & South-be grateful for.
east Asia Womends Association (PPSEAWA) with support
from the Ministry of Home Affairs and the Ministry of We at JHJ thank you for your continuous support
Women, Family & Community. No words could describand we hope you enjoy reading this issue of the Legal Caul-
the knowledge we gained from thedy conference on the dron.
subject matter, and for that, we extend our heartfelt grati-
tude to the organisers for having us participate in this jour-

ney to enlightenment. Sincerely,

Adeline Chin

Knowledge Department
adeline@jhj.com.my

On a separate note, JHJ is also proud to announce
that we have officially launched a new branch office in Ipoh

to serve you better. After all the hard work coupled with
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JHJ 360 STUDENT ATTACHMENT PROGRAMME 2013/2014

Since the launch of our JHJ &68tudent Attachment Programme in year 2011, the
J AYADEEP HARI &J AMIL |programme has grown to receive a positive response from students sitting for
. their Certificate in Legal Practice (CLP).

We had the pleasure of knowing and working alongside three talented law students

throughout the course of the programme from November 2013 to March 2014.

Their amicable character and integrity have garnered appreciation and respect

from the JHJ team, and we believe that they, like their predecessors, will also make

valuable additions to the legal fraternity in the near future.

JHJ extend our warmest congratulations for the successful completion of the JHJ

360e Student Attachment Programme to Isabell, Daryl and Joanna.
From left: Isabeblaryland Joanna h

From the pen oflsabell Zubinsha Bt Iskandar Zakaria , LLB (Hons) University of Reading

OAs a fresh |law graduate the working world to me is | Ié&re
myself with. This experience with the JHJ 360e¢ Attaohmen
with an ample amount of personal devel opment, binocubllreet s
the natives of this foreign world.

The culture at JHJ of having a | ow power distance bet wdd
appreciate that authority should be respected and dé¢mde mt
everyoneds opinion is valued. Each personds work is pmamo
we can work in synchronicity to allow the firm to funct.i

No | on
breath
ahead

only armed with the smal/l pocket knife thale vis
mechanics of this firm. | now step into t htehtw
|l egal <career. o

From the pen oDaryl Khor Tet Woei , LLB (Hons) University of London (External)

to know of the JHJ 360e Student Attachment
oduced this programme to us during my final
nce for a | aw student, especially while sitting

Upon joining the progr amme, | was expodeln ¢
tasks which are divi i he four main depart mentoseld (
depart ment . It was e opener to be expoBewktan
of matters handl ed e r enmatk i dhegp aprrtonceenstss oma weh uacshs. i

programme with i io td ii insg
advice and guidance t hoeo ldd ¢ k

d t
cti
e practice as it p e wii ohyg

t
I

From the pen ofloanna Ka-Yi Bux, LLB (Hons) University of Reading

AfBy shadowing the | awyers on their daily officialridaeeits
how the | awyers advocated in court and how client md emet n
preciation and recognition for the importance of the rol

gramme was the compangugype
certainly was a brekigmcaf
y and camaraderi e at mekpt
|l awyer s, chambering ¢ ied
fort taken to expl aiide mé
an truly say that JHJ car

factor of the p
at mosphere at J

get . The frie

busy schedul es,
generosity of time and
hem one day. |, for one

r

H
n
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This experience has truly been beneficial and woul d theex pa

my ut most appreciation and thanks for giving me thidég won
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S W- RN Legislation Overview

About The Author:

SHOBANA PADMANATHAN | h e
graduated from the Malacca Multi-

media University with honours & Wh iStI e B I ower

has experience in handling various
civil matters. An overview of the Whistleblower Protection Act
2010

oAl shobana@jhj.com.my

The Corruption Perceptions Index 2013 which rank&mployees of an organization are often faced with the

countries and territories based on how corrupt theirdilemma of whether to disclose information they rea-

public sector is perceived to be has ranked Malaysia sonably believe to be an improper conduct of their em-

be the 539 most corrupt country among 176 others. ployers or colleagues as they risk severe reprisal if their
identity was known to the person complained about.

Recently, Malaysia became a member of the United Na-

tions Convention against Corruption where the countryREQUIREMENTS OF DISCLOSURE

pledged to be committed in implementing legislative and

administrative measures to ensure compliance of ifthe Act defines a whistleblower as a person who makes

obligations to the Convention, which is to prevent an@ disclosure of improper conduct to the enforcement

combat corruption. This and the Government Transforagency based on his reasonable belief that any person

mati on Plan [ GTP] 6s Nat i olma engdgedy is Brgagind or §s plepeeireg td éhg@BeAin

which aims to eliminate corruption are reasons behinanproper conduct provided that such disclosure is not

the enactment of the Whistleblower Protection Actprohibited by any written law.

2010 [othe Acto].

The phrase O6reasonabl e beli ef
To Oblow the whistl ed me ahutsthetCourtiohAppealnn tllenUK acase @Babslaw o r
to expose an irregularity or crime. Waltham Forest College [2007] IRLR 346 held that

for an employee to be protected against detriment or
Howard Dean, former American politician once saidismissal on the grounds of making a protected disclo-
OWhen |l aw enforcement an @gurewndergvpistieblowingwrevisions, it wil kesufficignt
their corrupt allies, t hefprthe rrapioyee to teasenablypelieve thay the empley- g a
Whistleblowing, whether under duty or voluntary, con-€r is in breach of a legal obligation, whether or not such
tributes in no small measure to good corporate governbelief turns out to be wrong.
ance which is said to encourage both transparency and

accountability. Improper conduct is defined under Section 2 of the Act
to mean any conduct which if proven, constitutes a dis-
THE ACT ciplinary offence or a criminal offence. A disciplinary

offence is further defined to mean any action or omis-

The Act that came into force on 15 December 201ION Which constitutes a breach of discipline in a public
extends beyond combatting corruption by also promot®F Private body as provided by law, a code of conduct, a
ing and facilitating disclosure of any improper condu€Pde of ethics or even a contract of employment.
in both public and private sectors.

To be protected under the Ac
Before the implementation of the Act, protection for¢losure must be made to an enforcement agency.
whistleblowers was provided in different aspects
through the Companies Act 1965, Capital Services Aét Whistleblower is under obligation to make the disclo-
2007, Malaysian An€orruption Commission Act 2009, sure to an enforcement agency which includes any Min-
Anti-Money Laundering and AnfTierrorism Financing istry, department, agency or body set up by the Federal,
Act 2001, Income Tax Act 1967, Excise Act 1976 andtate or local Government which has investigation or
the recent Personal Data Protection Act 2010. enforcement powers. The protection under the Act

does not extend to disclosures made to the employer,
What sets the Act apart from its predecessors menmedia, internet, norgovernmental organisations etc.
tioned above is that this Act introduces employment
specific criminal liability for retaliatory action takenalT he br oad def i nition of the |
the workplace against an honest whistleblower. creates ambiguity as the Act does not list down which
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S-W- RV aN-Ne Legislation Overview

agencies would fall in this category. However, the Act ing, repeating or threatening to continue to repeat the
said to be implemented in 7 government agencies igetrimental action or request the enforcement agency
the Royal Malaysian Police, the Malaysian -Antb apply in writing to his employer for a relocation of

Corruption Commission, the Royal Malaysian Custontss place of employment.

Department, the Immigration Department, the Road

Transport Department, the Companies Commission ofven better, the Act empowers enforcement agencies to
Malaysia and the Securities Commission. reward whistleblowers as an initiative to increase effica-
cy of the Act.

OTo Obl ow t he wdsdosSpkolesc®dh means t o

inform on a person or to EXpOSE a,rAJ whistleblower loses his protectign if he has participat-

I rre g u | ar it Y ed@h the imgtopler ¢donfllic€complained of or where he
willfully makes a material statement which he knew or
believed to be false in his disclosure.

PROTECTION CONFERRED

A whistleblower who willfully makes false material state-
. . . _ment in his disclosure of improper conduct will be liable
The Act promises three forms of protection for a Whls-,[0 a fine not exceeding RM20,000.00 or to a term of

tleblower and any person who is related to or associat-_ . g
od with the whistleblower: ﬁmprlsonment not exceeding 5 years or both.

The identity of whistleblower, the person against whonLul\lVESTlGATIO'\I oo e
a disclosure is made and the information disclosed by a )
whistleblower. By virtue of the Act, the enforcement agency is under
duty to investigate any disclosure of improper conduct
Immunity from any civil or criminal liability [including@nd any complaint by a whistleblower of detrimental
liability from administrative or disciplinary proceeding€jction taken against him.
for making disclosure of improper conduct.
After the investigation is conducted, a report of the
Protection against odet rifindingtardirecompenpagionsof further stepp to pestakt  f
disclosure made by him. This includes any action &n must be prepared by the agency where the agency is
threat to take an action that causes injury, loss or dan®bliged to inform the whistleblower of the investigation
age, intimidation or harassment, discrimination, deméesults.
tion, suspension, termination or adverse treatment in
relation to his employment. CONCLUSION

An aggrieved whistleblower may make a complaint fo t is the authoros opinion t

any enforcement agency of any detrimental action comody is to be set up to investigate complaints of improp-

mitted against him and upon conviction, the aggressords conducts and acts of reprisal suffered thereof. At

deemed to have committed an offence and will be liabéatus quo, these complaints will be investigated by gov-

to a fine not exceeding RM100,000.00 or to imprisorernment agencies and this might affect public confidence

ment for a term not exceeding 15 years or both. as to the impartiality and transparency of the investiga-
tion especially if the complaint is made against the same

The burden is on the aggressor to prove that the unfasody that will be conducting the investigation.

vourable action taken against a whistleblower is not

taken as a consequence of the disclosure made. | t is also the author6és opini
cy should be established in every organisation as a tool

The Act now allows a person who commits a detrito promote good corporate governance practice.

mental action against a whistleblower to be held per-

sonally liable for damages and compensation. Previousiye one thing that the Enron scandal taught us was that

the aggrieved employee had no option but to leave highistleblowing could have prevented the downfall of an

employment to only make a claim for constructive disorganization only if the warnings had been heeded in the

missal against the employer later. first place. The whistleblower in this case tried to warn
her boss and company founder that the company can
When a whistleblower is subjected to a detrimentabi mpl ode i n a wave of accoun

action or a threat thereof, he may apply to the Courtforts fell on deaf ears only five months before Enron
for an injunction to prevent his employer from continucollapsed into bankruptcy.
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About The Author:
g ‘\
/ I!EE NG CHIN HAN graduated from b use Of IT I n
"9 the University of London =
(External) with honours & handles Offl Ce
an array of civil matters including _
employment disputes. How using the companyo0:¢
fired
oAl frost@jhj.com.my

With the advancement of technology today, it is beThe key question here would be:
coming increasingly difficult to operate a business with-
out the usage of information technology or bettei, What are the consequences that may arise from the

known as 01 To6 in short. abuse of IT provided by your company?
A : ii. es .t I w, w, (0] ani
OExces _S I _V e_ use anfrploymgntkire@le abggegf I&Léag%?n §/ 6n%
| T facilities é could also put th
. . . 'iwhe Industrial Court in the case ddax Global Import
Company at ”Sk Of facmg pOtentla( alaysia] Sdn Bhd v Saravanan Rajagopal [2007]
I LR 434 has statedthab The pr ovi si on of i
I egal sult %és%lﬁcally f or wadherdefore, aldy ablused me
of such facility may amount to misconduct on part of an
employee.

IT in this context would refer to anything which relates
to the usage of computer technology for the purpose .

of storing, retrieving, transmitting and manipulating daElthhermore, Some companies izt s a(_jopted an
through a intricate combination of network systems', nternal policy [hereinafter

computer hardware and software, and last but nof ¢ € €SS PO licydol] in hop @8 e
least, the Internet. In fact, it is fast becoming a norm fdfSKS they may encounter due to the abuse of the facility

almost every company to utilise the IT available t ytheir_employees. Essentially such intern.et access poli-
optimize the companyds pr oPIPWUdEs §mplpyges withyyles ang gyjdelipes;aout, ;|
& US €4 roef h e (

mean t hat you being the Qﬁ'n 2P Orso_pérhr?t ee . -
pected to utilize this technology for the benefit of the}SUCh Rilés a}ﬁj guidelines als defie to rlibe awaleness

company. amongst employees as to the repercussions of the
abuse of the companyds | T fac

Nonet hel es s, Il dm sure that many of you would agree
with me if | were to say that most of you are guilty fO,Se\{eraI clauses that you may find in the Internet Access
using the same technology that was provided by yoffelicy are as follows:

company for your personal use. Personal use here

would include checking your own personal emaiff Company employees are expected to use the inter-
watching livestreaming videos, commenting or posting net responsibly and productively.

on social network sites, downloading nawork related

files or storing personaly hdreatcess s lihidf to piRitEd a&iitlBP a Ny ¢

computer. only and personal use is not permitted.

However, it is pertinent for one to realise that any i i
company would want to resolve this problem as thdl The installation of any software on company com-

excessive use of the «companPygrdsstricilypfojiRited; j t j es by their
ployees not merely result in the possible loss of produc-

tivity and profits to a company but, it could also put théompany employees are strictly prohibited from down-
company at risk of facing potential legal suits for ihoading, copying or pirating software and electronic files
fringement of copyright , defamation, or even for théhat are copyrighted or without authorization.
companyds failure to provide safe working environment
whereby the abuse of IT (e.g. circulation of pornograplGompany employees are strictly prohibited from steal-

ic or other inappropriate materials) leading to instancei®g, using, or disclosing someone else's password with-

of assault or harassment. The possibilities are endlessout authorization.

Legal Cauldron 2 of 20144
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Based on the above, an internet access policy essent
contains clauses that res
IT facilities to job related activities only or clauses th
prohibit all personal use or abuse of the IT facilities
workplace. Such internet access policy normally a
contains clauses stating that any violation of any s
clauses in the internet access policy may result in dis
plinary and/or legal action which may include termi
tion of employment.

But can a company enforce such an internet access p
cy and dismiss you on grounds of misconduct?

OAny breach of
policy by an employee may constit
a misconduct that would justify
di smi ss al

The implication of the internet access policy can I
seen in the case ofelana Sidek v Petronas Maritime
Services Sdn Bhd [2011] 1 ILR 155w~here the indus-
trial Court held that the Company has dismissed an e
ployee with just cause and excuse when the emplo
breached the companyds | n

In this case, the employee with an impeccable reca
and performance was dismissed by the company w
the Domestic Inquiry found that the employee had beé¢
distributing and storing pornography material using t
company facility. The Industrial Court agreed with t
findings of the Domestic Inquiry and held that the a
of breaching the Internet Policy does amount to a m
conduct that could warrant a dismissal.

In simple words, the decision of the Industrial Cou
would suggest that any breach of the internet acce
policy by an employee may constitute a misconduct t
would justify dismissal.

This would mean that you are running the risk of bei
found to have committed misconduct or at least sul
jected to a disciplinary inquiry when you are using yo
companyds I T facilities f

Thus, while you expect your company to understa
that you have other responsibilities or obligations aps
from your job, it is equally important to bear in minc
that theoretically, an ab
IT facilities may bring about whereby your misuse
companyds | T may amount

your dismissal from the company. Torrath

Legal Cauldron 2 of 20147
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S W-R AN aR-Ne Bankruptcy & Insolvency

About The Author:

BARVINA PUNNUSAMY gradu- I S T h e re
ated from the National University
of Malaysia & has experience in N O Way O u t?

handling various civil disputes )
including bankruptcy matters. A brief on Bankruptcy

and 1 tds Rami fi c.

oAl barvina@jhj.com.my

Bankruptcy used to be a taboo word. The word was nasubstituted service i.e. advertise in the newspaper and you
used in daily conversations or even spoken in public asaie deemed to have received notice of the bankruptcy pro-
carried a negative connotation. ceedings against you. So, if you did not update your address
or read the newspapers especially the classified column then
you will not be aware that steps are being taken in court to

make you a bankrupt.
dThere are even “some "who were not

aware that they have been made éollowing an order declaring you as a bankrupt, you will
ave to face the consequences of the bankruptcy order. You

bankrupt until they apply foraloannust attend to the Malaysian
. at agmi st ed yo nkruptcy €ase where you
an d fin d oOut |II@C [ﬁ]wre ide thh ?eﬁqﬂ%eéd ils of your

background, famlly and causes for bankruptcy. You will also
be required to file a Statement of Affairs whereby you will
have to disclose all your assets and liabilities. This is to allow
However, you would find that recently more and more peothe Malaysian Department of Insolvency to assess your fi-
ple are talking about bankruptcy. In fact, the Star newspapemcial position and determine how to administer your as-
had reported on 9 April 2014 that bankruptcy cases are orsets.
the rise in Malaysia. This was based on an alarming figure
from the Malaysian Department of Insolvency that the totéls a bankrupt, your assets vest with the Director General
number of bankrupts as of December last year was 253,685.Insolvency. It is important to know that as soon as you
The rise of the number of bankrupts in Malaysia raisesage declared as a bankrupt, any of your property will be
cause of concern as not many people are aware of the ieutomatically vested upon the Director General of Insolven-
pact or consequences of being made a bankrupt. cy. This means that you cannot transfer your property to a
third party once you have been adjudged as a bankrupt. If
So what should one know about this once forbidden wordBere a secured creditor i.e. loan bank then the property
How does one become bankrupt and what happens afteould be seized by the bank and upon selling the property if
becoming a bankrupt? Is there no way out of bankruptcy? there is any balance money after paying the debt, it will be
returned to the Director General of Insolvency so that it
Firstly, a person is made a bankrupt in two ways. Eithercan go towards your estate account.
creditor i.e. a person to whom money is owed commences
bankruptcy proceedings against you or you may voluntaripart than that, you will also find that your existing bank
seek for a court order to be made a bankrupt. For a credaccount will be deactivated and you will be barred from
tor to commence bankruptcy proceedings against you, tigthdrawing money from the account. However you can
debt must be more than RM30,000.00 meanwhile voluntaspen a bank account or continuing using your existing ac-
bankruptcy happens when you realize that you are unabledount to credit salary/any profit with the permission of the
pay the debts. Director General of Insolvency. You would have to apply for
permission from the Director General of Insolvency to reac-
There are even some who were not aware that they hauévate the account.
been made a bankrupt until they apply for a loan and find
out from the bank that they were made a bankrupt som# you loved travelling prior to being made a bankrupt, well
time ago. How does that happen? then it is a thing in the past. This is because a bankrupt is
not allowed to travel overseas unless you obtain a written
Now in making a person bankrupt, the creditor has to servpermission from the Director General of Insolvency or a
the bankruptcy papers on you which mean that if your adeurt order. You will need to state your intention, reasons
dress is not updated then they will not be able to serve thand duration of travelling in applying for permission from the
papers on you. In that instance, the creditor will resort tdirector General of Insolvency.

Legal Cauldron 2 of 20148
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Although being a bankrupt does not prevent you from bei

employed but it is subject to your employer as some corp Asia Pacific NGO Conference
rate companies do have clauses in the employment cont on Human Trafficking:

preventing an employee from continuing employment

made a bankrupt. Focus on Girls, Young Women & Children

The representatives of JHJ had attended the conferenc
the 19th to 21st March 2014 at Istana Hotel Kuala Lu
The conference drew the attention of many interested

0if you did not

e you wil/| not s Me
Paci fic and Sout heast As

are being taken in court to make y and Council for Afitiafficking in Persons (MAPO) as w

distinguished speakers who champion the fight agains
d b Al k ru p t. trafficking both locally and internationally.

If you are a director of a company or partner in a firm, the
you will have to obtain permission from the Director Ge
eral of Insolvency or obtain a court order to continue wit ) | '
your position. You also cannot work in the business of 0%, N .
relative without permission from the Director General o )

Insolvency. Other disqualifications relates to holding t
office of a member of Parliament/public office, practising
certain professions, maintaining an action in court for da
ages related to injuries without permission, receiving pe
sions and enforcing rights under the law.

ASIA PACIFIC NGO CONFERENCE ON

Focus On Girls, Young Women And Children

So, is there no way out for you once you are made a bal
rupt ? As t hteeressdight ahtige elgd®mfetise ew
tunnel, eame tunnels just happen to be longer than éot
Here, the light comes in three forms for you to be dis
charged as a bankrupt:

i) you can apply to court for the bankruptcy order to bé
annulled once you have fully paid the debt or if the

were errors in the bankruptcy papers; or

if) you can apply to court for a discharge on the basis t
you are good bankrupt but this application is subject
stringent requirement and report from the Malaysia

Insolvency Department; or

)ALV R e=10l=1e] o] A (e Rig [N DII(=Toi (o] ET=To [T eI el Mg IO\ @A (0] From left:: Tan Sri Zaleha Ismail, Datuk Dr. Wan Junaidi Tuanku Jaa
a discharge after 5 years had lapsed from the time y@zEUEUPN TN ER T RAPETIGANTN S I JE ]

were made a bankrupt but this is subject to the discr!
tion of the Director General of Insolvency.

From the above, it is apparent that bankruptcy proceedi
will put you in a difficult position and although you would |
able to come out of the difficult situation but it will leave
mark on your life as well as your loved ones. Rather th
having to struggle through bankruptcy, it would be idea
money is managed well and prudent decisions are made
the future. You can even make use of government age
such as Agensi Kaunseling dan Pengurusan Kredit [AK
which can help to manage debt, give financial education
provide financial counselling. To quote Ernest Heming

OHow did you go bankr upt ? NREMEIESEGERNNVEETEVTRSEECE TN (il s[5 BT eIl
donot | et t hat be you. for Freedom movement, TV presenter, politician and entrepreneur.
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